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DEPARTMENT OF DEFENSE LAW OF WAR MANUAL

Description of Changes Promulgated on May 31, 2016

1. Minor changes to the discussion of the principle of proportionality, principally in § 2.4.

a.

b.

Revised § 2.4.1.1 to be more precise and to be consistent in style with other parts
of the manual.
Revised the last sentence of the first paragraph of § 2.4.1.2 to match the language

used in the cross-referenced § 5.12.

c. Revised the title of § 2.4.2 to be more specific in describing its content.

d. Revised the second paragraph of § 2.4.2 to clarify that the principle of
proportionality understood in its broadest sense is reflected in obligations to take
feasible precautions, including when conducting attacks.

e. Revised the title of 8 5.12 to be more specific to avoid potential confusion with
the discussion of the broader principle of proportionality. Revised the
correspondlng cross-references to the section title in the footnotes of:

Vi.

Vii.
Viii.
iX.

X.

§ 1.11.1.2 (footnote 194)

. §2.4.1.2 (footnote 70), § 2.4.2 (footnote 73)
iii. §3.5.1 (footnote 85)

§ 4.8.2 (footnote 198)

§ 5.3.2 (footnote 18), § 5.5.1 (footnote 65), § 5.5.2 (footnote 67), § 5.7.1.2
(footnote 136), § 5.12.5 (footnote 325), § 5.18.5.1 (footnote 517)

§ 6.5.9.3 (footnote 106), § 6.7.1 (footnote 149), § 6.7.4 (footnote 160), §
6.12.5.2 (footnote 291), § 6.14.2.1 (footnote 366), § 6.14.3 (footnote 371),
§ 6.18 (footnote 412)

§ 13.5.2.1 (footnote 95)

8§ 14.8.3.3 (footnote 128)

§16.5.1 (footnote 46), § 16.5.1.1 (footnote 49)

8 17.7 (footnote 113)

2. Minor revisions to the discussion of the principle of honor in § 2.6.
a. Added “military” before “forces” or replaced “combatants” with “military forces”
to clarify that the principle of honor helps distinguish military forces from
terrorlst groups and other unlawful combatants. Made these revisions in:

VI.

. the first line of § 2.6
. thetitle of §2.6.3
iii. the first sentence of § 2.6.3

the first sentence of § 2.6.3.1
the title of § 2.6.3.2,
the first sentence of § 2.6.3.2

b. Revised the first paragraph of § 2.6.1 to explain that the principle of honor
remains important as a core value of the U.S. military and helps strengthen
implementation of the law of war.

c. Revised the second paragraph of § 2.6.1 to help clarify that the principle of honor
as used in the manual does not refer to a particular code found in history, but
instead draws from warriors’ codes from a variety of cultures and time periods.

3. Substantial revisions to the discussion of journalists in § 4.24.



Added references to DoD and U.S. Government policy recognizing the
importance of the role of journalists in armed conflict.
Reorganized and revised the section to emphasize the protection of journalists as
civilians and to clarify that a journalist would only be considered a combatant on
an exceptional basis when that person had acquired such status.
Added more sources, including relevant U.N. Security Council Resolutions, DoD
policies, and examples of relevant DoD or other practice.
Added discussion of, and reference to, DoD policies relating to interactions with
the press to avoid any misimpression that the manual would revise such DoD
policies.
Revised the section to focus on the contexts most relevant to DoD practitioners
(e.g., added an example from DoD practice of ensuring that media access to
military operations is consistent with law of war obligations, such as the
obligation to protect detainees against public curiosity).
Revised the cross-reference from 8§ 4.24.2to § 4.24.1 in:

i. 85.9.3.2 (footnote 241)

ii. §19.20.1.4 (footnote 209)

4. Changes for stylistic consistency.

a.

oo o

e.

Changed the citation to DoD Directive 2311.01E in the Preface to be more
consistent with citations elsewhere in the manual.

Italicized “proportionality” in both instances in the last paragraph of § 2.4.2.
Changed “land mines” to “landmines” in § 6.12.13.

Changed “antipersonnel” to “anti-personnel” in §§ 6.12.13 and 6.12.14.
Capitalized “is” in the title of § 5.12.3.

5. Typographical and other administrative errors.

a.

o

ShD OO

j.

Added the long-form citation for Rogers, Law on the Battlefield, to the list of
abbreviations.
Changed “Australian Royal Air Force” to “Royal Australian Air Force” in the
Preface.
Formatted footnote numbers 58 and 59 to be superscript in § 2.3.1.1.
Changed “in way” to “in a way” in § 2.4.
Added “to” after “the Party” in § 4.26.2.2.
Deleted “the” from the quote from U.N. General Assembly Resolution 2675 cited
in § 5.3.3 (footnote 27) and § 5.3.3.1 (footnote 35).
Added “Part” to the title of § 5.9.3.2. Revised the corresponding cross-references
to the section title in the footnotes of:

i. §4.23.1 (footnote 465), § 4.24.1 (footnote 476)

ii. §5.8.3.2 (footnote 204)
Changed “civilians workers” to “civilian workers” in § 5.12.3.2.
Changed “the safety of the civilian populations” to “the safety of the civilian
population” in § 5.14.
Deleted “emphasis added” from the citation in footnote 85 in § 6.5.4.5 because
the text does not contain modifications for emphasis.

6. Punctuation and Spacing.



Removed “Widow/Orphan control” from the paragraph formatting of the entire
document to ensure that footnote text would always be on the same page as the
footnote reference number in the main text.
Moved a comma in the first citation in footnote 25 in § 1.3.2.2 for consistency
with the other citation forms for this source.
Removed an extra carriage return.
I. §2.3.1.1 (after section title)
ii. 84.5.2.1 (footnote 102)
Deleted an extra space after punctuation and before the footnote number.
i. 84.20.4 (footnotes 432, 434)
ii. §85.3.3.3 (footnote 44)
iii. §6.5.1 (footnote 44), § 6.20.3.1 (footnote 456)
iv. 89.22.1 (footnote 495)
v. §11.18.5.2 (footnotes 324, 325)
vi. 812.4.2.1 (footnote 42), § 12.8.5 (footnote 140)
vii. §15.1.5 (footnote 19), § 15.14.1 (footnote 276)
viii. §19.7.1 (footnote 78)
“Hague IV Reg” was corrected to “Hague IV Reg.”.
i. §5.11 (footnote 279), § 5.14.4 (footnote 353)
ii. §19.8.2.1 (footnote 99)
Corrected footnotes that ended in a semi-colon so that they would end in a period.
i. 86.6.3.3 (footnote 139)
ii. §7.12.2.7 (footnote 319)
iii. §13.10.2.3 (footnote 160)
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DEPARTMENT OF DEFENSE LAW OF WAR MANUAL

Description of Changes Promulgated on December 13, 2016

1. Substantial revisions to the discussion of the principle of proportionality and other

changes to Chapter V.

a. Significant revisions to §§ 5.11 and 5.12 and a new 8 5.10 that provides an
overview and context for applying 8§ 5.11 and 5.12.
i. In particular, the new § 5.10:

1. Clarifies how the general principle of proportionality relates to the
more specific rules prohibiting attacks expected to cause excessive
incidental harm and requiring the taking of feasible precautions.

2. Clarifies the scope of the principle of proportionality by:

a.

discussing how the principle of proportionality does not
create duties intended to reduce the risk of harm to military
objectives; and

adding language clarifying how the principle of
proportionality applies to military personnel and facilities
that may not be made the object of attack, such as military
medical personnel and the military wounded and sick.

3. Discusses how the principle of proportionality is implemented
through the chain of command. The discussion addresses:

a.

b.
C.

d.

e.

the responsibility of commanders in implementing the
principle of proportionality;

the need for competent authority;

the subjective aspects of the decisions and judgments
required by the principle of proportionality;

understanding the authorities of subordinates when
commanders provide subordinates substantial discretion in
the tactics of an attack, especially in relation to canceling or
suspending such an attack; and

the duty not to comply with clearly illegal orders and the
principle of proportionality.

4. Discusses how the principle of proportionality has been
implemented through military procedures.

5. Discusses how time constraints affect the implementation of the
principle of proportionality.

6. Clarifies the relationship between the prohibition on attacks
expected to cause excessive harm and the obligation to take
feasible precautions.

ii. Revisionsto § 5.11.

1. Reuvises the title to include precautions in “planning” as well as
“conducting” attacks.

2. Adds language to the chapeau of 8 5.11 to highlight the need to
consider 8 5.11 in light of the information in § 5.10.

3. Adds a bulleted list to the chapeau of 8 5.11 to provide an
overview of the section.
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10.

11.

Reorders the examples of precautions and includes new discussion
of three precautions: (1) assessing the risks to civilians, (2)
canceling or suspending attacks based on new information raising
concerns of expected civilian casualties, and (3) selecting military
objectives.

In § 5.11.1, adds discussion of the different types of assessments of
risks to civilians that may be taken, including (1) general
assessments, (2) pre-strike assessments, and (3) after-action
assessments and investigations. In the footnotes, cites Executive
Order 13732, United States Policy on Pre- and Post-Strike
Measures To Address Civilian Casualties in U.S. Operations
Involving the Use of Force, and recent DoD statements and
information, to provide examples of this practice.

In 8 5.11.2, revises and supplements the discussion of identifying
zones in which military objectives are more likely to be present or
civilians are more likely to be absent. In the footnotes, cites recent
DoD statements and other historical examples of this practice.

In § 5.11.3, adds recent examples in the footnotes of DoD practice
in adjusting the timing of an attack.

In § 5.11.4, adds discussion of the precaution of deciding to cancel
or suspend an attack based on new information raising concerns of
expected civilian casualties or authorizing subordinates to do so, in
order to reduce the risk of harm to civilians and civilian objects. In
the footnotes, adds recent examples of DoD practice of cancelling
or suspending an attack to reduce the risk of harm to civilians.

In 8 5.11.5, revises the discussion of providing warnings to make it
clear that warnings to facilitate the protection of the civilian
population may be given so that civilians and the authorities in
control of the civilian population can take measures for their own
protection. Restructures the discussion of the examples of
providing warnings and, in the footnotes, supplements the
examples of providing warnings, including examples of more
recent DoD practice.

In § 5.11.6, revises the discussion of “weaponeering” for clarity
and adds an example of recent DoD practice in a footnote.

In 8§ 5.11.7, adds discussion of the precaution of choosing a
particular military objective for attack when it may be expected to
cause the least danger to civilian lives and to civilian objects, when
a commander may have a choice among several military objectives
for achieving a particular military advantage; identifies the types of
circumstances when exercising this choice would be necessary.
Clarifies that whether Article 57(3) of AP I is consistent with
customary law would depend upon how AP | parties interpret their
obligation.

Revisions to § 5.12.
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1. Adds language to the chapeau of § 5.12 to highlight the need to
consider § 5.12 in light of the information in § 5.10.

2. Adds discussion of prioritizing human life over civilian objects,
and prioritizing cultural property over other types of civilian
objects.

3. Elaborates upon the discussion of concrete and direct military
advantage to be gained, including discussion of considering the
advantage from the attack as a whole — in the operational and
strategic context.

4. Adds discussion of the need to make a holistic, “totality of the
circumstances,” judgment in determining whether civilian
casualties are expected to be excessive, including discussions of
(1) the military concept of economy of force, (2) the relationship
between the requirement to take feasible precautions and the
requirement to refrain from conducting attacks when civilian
casualties are expected to be excessive, (3) civilian workers who
support military operations in or on military objectives, and (4)
enemy use of human shields.

b. Revisions to the discussion in 8 5.1 about the implementation of law of war
obligations to harmonize this discussion with the additional discussion in § 5.10
about the implementation of the principle of proportionality, including the
responsibility of commanders.

Adds language and cross-references in the second paragraph of 8 5.1 for
clarity and precision.
In 8§ 5.1.2, changes “law of war rules in the conduct of hostilities” to “law
of war rules for the conduct of hostilities” in the first sentence for
grammatical reasons. Adds a footnote to this sentence with cross-
references to the Chapter I discussion of rules of engagement and the
Chapter XVIII discussion of implementation of law of war obligations
through domestic procedures.
Adds subsection headings in § 5.1.2.
In § 5.1.2.1, revises the first sentence for clarity and precision. Adds
footnote to this sentence with a reference to Executive Order 13732,
United States Policy on Pre- and Post-Strike Measures To Address
Civilian Casualties in U.S. Operations Involving the Use of Force.
Further in this discussion, adds a footnote referencing a speech by the
State Department Legal Adviser in April 2016. Clarifies the relationship
between violations of policy standards and violations of the law of war,
which is a point that is similarly addressed in § 18.7.2.3.
Revises the title of what is now § 5.1.2.2 as well as the first sentence that
follows to be more specific and to track the language that is used in
§18.3.1.1.

1. Places most of this discussion in § 18.3.1.1 rather than in § 5.1.2.2

because this discussion is generally applicable to the
implementation of law of war obligations.
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2. Adds a sentence with another example in § 5.1.2.2 for further
clarity, which draws upon the new discussion in § 5.10.2. Adds a
footnote to this sentence with a cross-reference to § 5.10.2.

c. Revisions to what is now § 5.2 (previously § 5.3).

Vi.

In the chapeau of 8§ 5.2, adds an “and” between the items in the bulleted
list.

In § 5.2.1, adds an example at the end of the section to help clarify what
was meant by what was previously the last sentence in the section.

In 8 5.2.2, revises the second bullet to match more closely the language in
the cross-referenced § 5.12.

In § 5.2.3.1, clarifies how the manual addresses different terms such as
“feasible,” “reasonable,” and “practical” precautions. Adds footnotes to
support the discussion. Adds a paragraph to clarify how the manual
interprets the obligation to take “all feasible” precautions or the
requirement that “everything feasible” be done.

In § 5.2.3.2, clarifies in the bulleted list that money is merely a resource
like other resources, such as time. Also, revises some of the language
after the bulleted list for clarity, including clarifying the example in light
of the warning requirement in relation to protected military medical
facilities, and adds footnotes to support the following discussion. In the
last paragraph of the section, adds a footnote to the first clause with source
that supports the point and elaborates upon it.

Adds § 5.2.3.3 to help clarify the extent to which precautions are legally
required or are policy decisions.

d. Revisions to what is now § 5.4 (previously § 5.5).

Vi.

Revises the third bullet in the list in § 5.4.2 to correspond to the updated
language in § 5.11.

In § 5.4.3, adds “against that target” to the end of the second sentence for
clarity.

In § 5.4.3.1, changes “exceed” to “impose greater restrictions than” for
clarity and precision.

In § 5.4.3.2, changes “its” to “AP I” in two places in the last paragraph for
clarity.

In § 5.4.4, changes “may” to “might” in the second sentence of the first
paragraph to clarify that the sentence is a statement of fact rather than a
statement of what is legally permitted. Adds a sentence to the end of the
paragraph and provides a footnote with two sources as support for that
sentence to help clarify what is meant by the preceding sentence.

In 8 5.4.6.1, revises the last sentence to account for warning requirements
with respect to other protected units, vessels, and facilities, such as
protected military medical units and facilities, and adds a cross-reference
in the footnote to the relevant section in § 5.11.5.1.

e. Revisions to what is now § 5.6 (previously 8§ 5.7).

In § 5.6.1.2, changes “a proportionality analysis” to “applying the
principle of proportionality” for precision and clarity. Changes “resulting’
to “that is expected to result” in order to convey that the assessment will

b
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be undertaken before the attack. Changes “destruction of” to “attack on”
to clarify that harm resulting from attacks that do not destroy the object
would be considered.

ii. In§5.6.5, adds “capturing, or neutralizing” to the second part of the
definition of military objective for objects, in order to improve accuracy.
In the second to last sentence of the section, revises the language to clarify
that the reference to the “proportionality rule” is meant as a reference to
the obligation related to whether an attack is expected to cause excessive
harm to civilians.

iii. In 8 5.6.6, capitalizes several of the words in the section title.

iv. In 85.6.6.2, adds to an existing footnote reference to a speech by the State
Department Legal Adviser in April 2016.

v. In §5.6.7.3, adds a citation to the Eritrea Ethiopia Claims Commission in
a footnote. In the fifth paragraph, changes “broader than only” to “not
limited to” and “the enemy’s” to “enemy forces’” for precision and clarity.

f. In §85.13.1, changes the reference to “distinction and proportionality rules” to
“principles of distinction and proportionality” for clarity.

g. In 8 5.14, clarifies the location of the referenced discussion by changing “[a]s
discussed above” to “[a]s discussed in § 5.2.3.2 (What Precautions Are Feasible)”
and deletes the phrase “, including operational considerations” for simplicity.
Adds a footnote and cross reference to the last sentence in the last paragraph of §
5.14.1.

h. Revisions to § 5.16.

i. In§5.16.1, adds “otherwise” to the second to the last sentence in the
section to clarify that participation in hostilities is a form of assumption of
risk, and revises the last sentence in the section to make it consistent with
§5.12.3.3.

ii. In 85.16.4, updates the title to be more general. Adds a new paragraph to
account for revisions to § 5.12.3.4.

iii. Adds a new section (8 5.16.5) to clarify that language about
“responsibility” for harm to human shields is a different, but related, issue
from the prohibition on attacks expected to cause excessive incidental
harm. Adds footnotes with sources to support the main text.

i. In §5.18.6, changes “more broadly” to “even if the property does not constitute
cultural property” to make it clear that pillage of any property is prohibited.

2. Conforming edits to ensure consistent presentation and discussion of the principle of
proportionality.

a. Changes the “rule of proportionality” to the “principle of proportionality” in the
second paragraph, first sentence of § 1.11.1.2.

b. Chapter Il discussion of the principle of proportionality.

i. Revises footnote 68 in the second sentence of § 2.4 to delete the existing
source and instead cross-reference § 5.12.3.1, as the source that was
previously cited in that footnote and other relevant sources are provided in
the cross-referenced section.

ii. Revises language in the third sentence in the first paragraph of § 2.4.1.2
from “proportionality rule” to “principle of proportionality” and adds a
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footnote with a cross-reference to the new § 5.10. Shifts from discussing
the proportionality rule in the last sentence in this paragraph to discussing
the proportionality principle, including a reference to the obligation to take
precautions. Omits a specific reference to combatants in the same
sentence. Adjusts footnotes accordingly.

c. Chapter Il discussion of the difference between jus ad bellum and jus in bello
proportionality.

Clarifies in the second paragraph of § 3.5.1 that the broader principle of
proportionality in jus in bello is being discussed. Adds a specific
reference to the obligation to take feasible precautions and revises the
characterization of the prohibition against attacks expected to cause
excessive incidental harm to match more closely the language in § 5.12.
Adds a footnote at the end of the paragraph cross-referencing 8 5.10.1.1.
Adjusts footnotes accordingly.

d. Chapter IV discussion of classes of persons.

Adjusts the examples of obligations of combatants in the conduct of
hostilities in § 4.4.1 to correspond to the discussion of the principles of
distinction and proportionality in the new § 5.5 and § 5.10. Adjusts
footnotes accordingly.

Revises language in § 4.15.2 from “must accept the risk” to “accept
certain risks” for clarity and accuracy.

Adds the word “deliberate” before the word “proximity” in the first
sentence of §4.15.2.3 to emphasize that the proximity of those authorized
to accompany the armed forces to military operations is deliberate.
Revises the example in the second sentence of that section to be more
specific for clarity. Adds a cross-reference at the end of that sentence to
8 14.4.2. Revises the third sentence of that section to clarify the
antecedent of “they” in light of the change to the second sentence. Adjusts
footnotes accordingly.

e. Chapter VII discussion relating to the risk of incidental harm.

Revises the discussion in 8 7.3.3.1 for precision. Adds two sentences to
the end of the section about the acceptance of risk by combatants who are
wounded, sick, or shipwrecked on the battlefield, as well as their status
under the law of war. Adjusts footnotes accordingly.

Revises the language in 8§ 7.8.2.1 to make the connection to assumption of
the risk clearer, and in the next sentence explains how the principle of
proportionality applies to the attacker in situations involving military
medical and religious personnel. Adjusts footnotes accordingly.

Adds the word “military” in § 7.10.1.1 to make clear the scope of the
section. Revises the last sentence and adds an additional sentence to make
the connection to assumption of the risk clearer and to explain how the
principle of proportionality applies to the attacker in situations involving
military medical units and facilities. Adjusts footnotes accordingly.

Adds the word “military” in § 7.10.1.3 to make clear the scope of the
section.
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v. Adds a sentence to the end of § 7.12.2.5 explaining how the principle of
proportionality applies to the attacker in situations involving hospital ships
and coastal rescue craft. Adjusts footnotes accordingly.

Chapter XIV discussion of selection of weapons in conducting attacks from the
air against ground military objectives.

i. Revises the third paragraph of § 14.9.2 for consistency in describing the
general obligation to take feasible precautions.

Chapter XVI discussion of cyber operations and jus in bello proportionality.

I.  Changes the “proportionality rule” to the “principle of proportionality” in
several sentences of § 16.5.1.1 for consistency with language used
elsewhere. Changes “the proportionality rule” to “this prohibition” in the
second sentence of § 16.5.1.1 for consistency with language used
elsewhere. Changes “losses” to “disruptions” in the third paragraph of
8§ 16.5.1.1 for consistency with language used elsewhere. Changes
“applying” to “assessing whether an attack is prohibited by” in the third
paragraph of 8 16.5.1.1 for clarity and accuracy.

ii. Changes the “proportionality rule” to the “principle of proportionality in
conducting attacks” in the last paragraph of § 16.5.2 for consistency with
language used elsewhere.

iii. Changes the “proportionality rule” to the “principle of proportionality” in
the last paragraph of § 16.5.3 for consistency with language used
elsewhere. Adjusts footnotes accordingly.

Chapter XVII discussion of the law of war in non-international armed conflicts.

i. Revises § 17.7 for consistency in describing the general obligation to take
feasible precautions.

ii. Changes the “distinction and proportionality rules” to the “principles of
distinction and proportionality” in § 17.7.1 for consistency with language
used elsewhere.

iii. Revises language in § 17.14.1.2 to clarify the legal consequences of the
acceptance of incidental harm in non-international armed conflicts by the
wounded, sick, and shipwrecked. Adjusts footnotes accordingly.

iv. Revises language in § 17.15.1.2 to clarify the legal consequences of the
acceptance of incidental harm in non-international armed conflicts by
medical and religious personnel who are part of armed forces or groups.
Adjusts footnotes accordingly.

v. Revises language in 8 17.15.2.2 to clarify the legal consequences of the
acceptance of incidental harm in non-international armed conflicts by
medical units and transports that are part of armed forces or groups.
Adjusts footnotes accordingly.

Chapter XVII1 discussion of the duties of each individual member of the armed
forces to implement the law of war.

i. Reorganizes and elaborates slightly upon § 18.3.1 as it explains principles
that are discussed in the revised sections on proportionality. Adds two
subsection headings to help organize the section and allow for cross-
referencing.
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1. Inthe new § 18.3.1.1, articulates the underlying principle that is
drawn upon in the revised sections on proportionality and adds an
example from the revised sections on proportionality.

ii. Adds a sentence in the new § 18.3.2.1 connecting this section with the new
discussion in § 5.10.2.3.

3. Revisionsto § 18.7.2.3.
a. Adds an example in § 18.7.2.3 that cross-references discussion in the new
§5.1.2.1
b. Adds a sentence in § 18.7.2.3 noting that failures to adhere to policy standards
that are more restrictive than law of war requirements would not necessarily be
violations of the law of war.
4. Updates the example used to illustrate the use of the “For example” signal in § 1.2.4 to
reflect the revisions to that footnote.
Adds a new source to support the point made in § 6.13.2 (footnote 345).
6. Updates to account for recent developments in U.S. practice.
a. Adds a source to footnote 217 in § 6.10.3.1 from a U.S. statement to the United
Nations Sixth Committee in November 2015.
b. Adds a sentence to the end of the first paragraph of § 6.13.4 drawn from a U.S.
statement to the United Nations Conference on Disarmament in November 2015.
c. Adds material drawn from Principles Related to the Protection of Medical Care
Provided by Impartial Humanitarian Organizations During Armed Conflict,
which was affirmed by the Secretary of Defense in a memorandum of October 3,
2016.

i. Adds a paragraph to the end of § 4.26.2, before § 4.26.2.1, that includes a
relevant point discussed in Chapter XVII and that also makes a point
reflected in the October 2016 Principles document.

ii. Adds a citation in the sixth bullet in § 5.8.3.2.
iii. Adds a sentence at the end of § 17.8.1.
d. Adds a sentence in § 18.1.2.1 drawn from a speech by the State Department Legal
Adviser in April 2016.
7. Changes for stylistic consistency.
a. Capitalizes “versus” in the title of § 1.3.1.2.
b. Removes italicization of “proportionality” in “the principle of proportionality” in
i. The last sentence of § 2.2.1.
ii. The first and third sentences of § 2.4.2.
c. ltalicizes the word “parlementaires” in 8 12.3.
Italicizes the word “Parlementaires” in the title of § 12.5.
e. Standardizes the references to the title of the Legal Adviser, Department of State.
i. Footnote 154, § 1.9.1.
ii. Footnote 218, 8§1.11.4.3.
iii. Footnote 148, § 13.10.1.
iv. Footnote 218, § 17.18.2.
f. Standardizes the references to the title of the General Counsel, Department of
Defense.
i. Footnote 109, § 1.6.5.
ii. Footnote 80, § 2.5.

o

e
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iii. Footnote 89, § 2.5.3.
iv. Footnote 36, § 6.4.3.
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FOREWORD
The law of war is of fundamental importance to the Armed Forces of the United States.

The law of war is part of who we are. George Washington, as Commander in Chief of
the Continental Army, agreed with his British adversary that the Revolutionary War would be
“carried on agreeable to the rules which humanity formed” and “to prevent or punish every
breach of the rules of war within the sphere of our respective commands.” During the Civil War,
President Lincoln approved a set of “Instructions for the Government of the Armies of the
United States in the Field,” which inspired other countries to adopt similar codes for their armed
forces, and which served as a template for international codifications of the law of war.

After World War 11, U.S. military lawyers, trying thousands of defendants before military
commissions did, in the words of Justice Robert Jackson, “stay the hand of vengeance and
voluntarily submit their captive enemies to the judgment of law” in “one of the most significant
tributes that Power has ever paid to Reason.” Reflecting on this distinctive history, one
Chairman of the Joint Chiefs of Staff observed that “[t]he laws of war have a peculiarly
American cast.” And it is also true that the laws of war have shaped the U.S. Armed Forces as
much as they have shaped any other armed force in the world.

The law of war is a part of our military heritage, and obeying it is the right thing to do.
But we also know that the law of war poses no obstacle to fighting well and prevailing. Nations
have developed the law of war to be fundamentally consistent with the military doctrines that are
the basis for effective combat operations. For example, the self-control needed to refrain from
violations of the law of war under the stresses of combat is the same good order and discipline
necessary to operate cohesively and victoriously in battle. Similarly, the law of war’s
prohibitions on torture and unnecessary destruction are consistent with the practical insight that
such actions ultimately frustrate rather than accomplish the mission.

This manual reflects many years of labor and expertise, on the part of civilian and
military lawyers from every Military Service. It reflects the experience of this Department in
applying the law of war in actual military operations, and it will help us remember the hard-
learned lessons from the past. Understanding our duties imposed by the law of war and our
rights under it is essential to our service in the nation’s defense.

Stephen W. Preston
General Counsel of the Department of Defense



PREFACE

This manual is a Department of Defense (DoD)-wide resource for DoD personnel —
including commanders, legal practitioners, and other military and civilian personnel — on the law
of war.

This manual has many distinguished antecedents that have provided important guidance
to the U.S. Armed Forces. For example, General Order No. 100, the Instructions for the
Government of Armies of the United States in the Field, commonly known as the Lieber Code,
was prepared by Professor Francis Lieber and approved by President Abraham Lincoln during
the Civil War in 1863.1 A similar code related to naval warfare titled The Law and Usages of
War at Sea: A Naval War Code was prepared by then-Captain Charles H. Stockton and
approved by President William McKinley in 1900.2 The War Department published instructions
for the armed land forces of the United States in a 1914 manual titled Rules of Land Warfare,
which was updated in 1917, 1934, and 1940.3

After World War 11, in connection with U.S. ratification of the 1949 Geneva
Conventions, the Department of the Navy published Naval Warfare Information Publication 10-
2, Law of Naval Warfare, in 1955, and the Department of the Army published Field Manual 27-
10, The Law of Land Warfare, in 1956, which was updated in 1976.> The Department of the
Army also published pamphlets on international law applicable in peace and war in the 1960s,
and, in 1979, an updated version of the pamphlet on the law of peace.® The Department of the
Air Force published in 1976 Air Force Pamphlet 110-31, International Law — The Conduct of
Armed Conflict and Air Operations, which was updated in 1980.” More recently, the Judge
Advocate General of the Air Force’s School has published a manual titled Air Force Operations
and the Law in 2002, with new editions in 2009 and 2014.% The Navy, Marine Corps, and Coast

L E. D. Townsend, Assistant Adjutant General, General Orders No. 100, Instructions for the Government of Armies
of the United States in the Field, Apr. 24, 1863, reprinted in INSTRUCTIONS FOR THE GOVERNMENT OF ARMIES OF
THE UNITED STATES IN THE FIELD (Government Printing Office, 1898).

2 John D. Long, Secretary of the Navy, General Orders No. 551, The Laws and Usages of War at Sea, Jun. 27, 1900,
reprinted as Appendix | in U.S. Naval War College, International Law Discussions, 1903: The United States Naval
War Code of 1900, 101 (1904).

® War Department, Office of the Chief of Staff, Rules of Land Warfare (Apr. 25, 1914); War Department, Office of
the Chief of Staff, Rules of Land Warfare (Apr. 25, 1914 with Changes Nos. 1 and 2, corrected to Apr. 15, 1917);
War Department, Basic Field Manual, Volume VII, Military Law, Part Two: Rules of Land Warfare (Jan. 2, 1934);
War Department Field Manual 27-10, Rules of Land Warfare (Oct. 1, 1940).

* Department of the Navy, Office of the Chief of Naval Operations, Naval Warfare Information Publication 10-2,
Law of Naval Warfare (Sept. 1955), reprinted as Appendix in ROBERT W. TUCKER, THE LAW OF WAR AND
NEUTRALITY AT SEA (U.S. Naval War College International Law Studies, Volume 50, 1955).

® Department of the Army Field Manual 27-10, The Law of Land Warfare (Jul. 18, 1956 with Change 1, Jul. 15,
1976).

® Department of the Army Pamphlet 27-161-2, 11 International Law (Oct. 23, 1962); Department of the Army
Pamphlet 27-161-1, | International Law: The Law of Peace (Sept. 1, 1979).

" Department of the Air Force Pamphlet 110-31, International Law — The Conduct of Armed Conflict and Air
Operations (Nov. 19, 1976).



Guard have published several editions of The Commander’s Handbook on the Law of Naval
Operations starting in 1987 and most recently in 2007.° Helpful annotated supplements have
also been published.™

In addition to these major publications, DoD components have produced many other
publications that have supported DoD lawyers in giving advice on the law of war. For example,
since 1895, the Naval War College has published its International Law Studies journal.** The
Judge Advocate General of the Army’s Legal Center & School has published many editions of a
Law of Armed Conflict Deskbook, a Law of Armed Conflict Documentary Supplement, and an
Operational Law Handbook.*?

The preparation of this manual also has benefited greatly from consulting foreign experts
and resources — for example, the 2004 edition of the Manual of the Law of Armed Conflict by
United Kingdom Ministry of Defence.™® In this way, the preparation of this manual is no
different from its predecessors. For example, the 1956 Army Field manual benefited from
considering a draft of what ultimately became the 1958 United Kingdom law of war manual, and
the preparation of the 1914 War Department manual benefited from the Rules of Land Warfare
prepared by officers of the English Army and Professor Lassa Oppenheim.** The law of war
manuals of Germany, Australia, and Canada were also helpful resources in the preparation of this

® Department of the Air Force, The Judge Advocate General’s School, Air Force Operations and the Law (3rd ed.,
2014); Department of the Air Force, The Judge Advocate General’s School, Air Force Operations & the Law: A
Guide for Air, Space, and Cyber Forces (2nd ed., 2009); Department of the Air Force, Office of the Judge Advocate
General, Air Force Operations & the Law (1st ed., 2002).

° Department of the Navy, Naval Warfare Publication 9, The Commander’s Handbook on the Law of Naval
Operations (Jul. 1987); Department of the Navy, Naval Warfare Publication 1-14M / Marine Corps Warfighting
Publication 5-2.1 / Commandant Publication P5800.1, The Commander’s Handbook on the Law of Naval
Operations (Oct. 1995); Department of the Navy, Naval Warfare Publication 1-14M / Marine Corps Warfighting
Publication 5-12.1 / Commandant Publication P5800.7A, The Commander’s Handbook on the Law of Naval
Operations (Jul. 2007).

19 Department of the Navy, Office of the Judge Advocate General, Annotated Supplement to the Commander’s
Handbook on the Law of Naval Operations, NWP (Rev.A)/FMFM 1-10 (1989); U.S. Naval War College, Center for
Naval Warfare Studies, Oceans Law and Policy Department, Annotated Supplement to the Commander’s Handbook
on the Law of Naval Operations (1997).

1 See, e.g., U.S. Naval War College, International Law Studies, Vol. 88, Non-International Armed Conflict in the
Twenty-first Century (2012).

12 See, e.g., The Judge Advocate General’s Legal Center and School, U.S. Army, International and Operational Law
Department, Law of Armed Conflict Deskbook (2014); The Judge Advocate General’s Legal Center and School, U.S.
Army, International and Operational Law Department, Law of Armed Conflict Documentary Supplement (2014);
The Judge Advocate General’s Legal Center and School, U.S. Army, International and Operational Law
Department, Operational Law Handbook (2014).

3 United Kingdom Ministry of Defence, Joint Service Publication 383, The Joint Service Manual of the Law of
Armed Conflict (2004).

14 See War Department, Office of the Chief of Staff, Rules of Land Warfare, Preface 7 (Apr. 25, 1914) (“Especial
use was made of the Rules of Land Warfare, prepared by officers of the English Army and Prof. L. Oppenheim,
LL.D., and of Prof. Nagao Ariga’s book, ‘La Guerre Russo-Japonaise,” which deals so carefully and thoroughly with
the laws and usages of war during one of the greatest wars of recent times.”).
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manual.®®

The preparation of this manual has also benefited from the participation of officers from
the United Kingdom’s Royal Air Force and the Royal Australian Air Force on exchange
assignments with the U.S. Air Force. In addition, military lawyers from Canada, the United
Kingdom, New Zealand, and Australia reviewed and commented on a draft of the manual in
2009 as part of review that also included comments from distinguished scholars.

Promulgating a DoD-wide manual on the law of war has been a long-standing goal of
DoD lawyers. Memoranda and meeting notes from the 1970s reflect that the international law
offices of the Department of the Army’s Office of the Judge Advocate General and the
Department of the Navy’s Office of the Judge Advocate General generally agreed on a concept
plan for a new all-Services law of war manual that would be a resource for implementing the
1977 Additional Protocols to the 1949 Geneva Conventions.® At the time, it was anticipated
that the United States would ratify the Protocols, which has not occurred.

The origin of this manual may be traced to work in the late 1980s to update Department
of the Army Field Manual 27-10, The Law of Land Warfare.!” Then, in the mid-1990s, work
began on an all-Services law of war manual to reflect the views of all DoD components. It was
envisioned that the manual would provide not only the black letter rules, but also discussion,
examples of State practice, and references to past manuals, treatises, and other documents to
provide explanation, clarification, and elaboration. The present manual has sought to realize that
vision and thus it falls within the tradition of the 1914 War Department manual, as well as the
1989 and 1997 Commander’s Handbook on the Law of Naval Operations, which also adopted
this general approach of an annotated manual.

This manual is an institutional publication and reflects the views of the Department of
Defense, rather than the views of any particular person or DoD component. An effort has been
made to reflect in this manual sound legal positions based on relevant authoritative sources of the
law, including as developed by the DoD or the U.S. Government under such sources, and to
show in the cited sources the past practice of DoD or the United States in applying the law of
war.

This manual primarily has been prepared by the DoD Law of War Working Group, which
is chaired by a representative of the DoD General Counsel and includes representatives of the
Judge Advocates General of the Army, Navy, and Air Force; the Staff Judge Advocate to the

1> Germany, Federal Ministry of Defence, Joint Service Regulation (ZDv) 15/2, Law of Armed Conflict Manual
(May 1, 2013); Australian Defence Force, Australian Defence Doctrine Publication 06.4, Law of Armed Conflict
(May 11, 2006); Canada, Department of National Defence, Joint Doctrine Manual B-GJ-005-104/FP-021, Law of
Armed Conflict at the Operational and Tactical Levels (Aug. 13, 2001).

16 Captain Bruce A. Harlow, JAGC, U.S. Navy, Memorandum for Mr. Waldemar H. Solf (DAJA-IA), Preparation
of New Law of War Manual (Dec. 28, 1976).

" Remarks by W. Hays Parks, Customary Law and Additional Protocol | to the Geneva Conventions for Protection
of War Victims: Future Directions in Light of the U.S. Decision Not to Ratify, 81 AMERICAN SOCIETY OF
INTERNATIONAL LAW PROCEEDINGS 26 (Apr. 9, 1987) (“I have the job of writing the new U.S. Army Field Manual
27-10, The Law of Land Warfare, so this panel is of particular interest to me.”).
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Commandant of the Marine Corps; the offices of the General Counsels of the Military
Departments; and the Legal Counsel to the Chairman of the Joint Chiefs of Staff.*® This manual
has been reviewed by principals of these offices. The preparation of this manual has also
benefited significantly from the participation of experts from the Department of State, Office of
the Legal Adviser, and the Department of Justice, Office of Legal Counsel, although the views in
this manual do not necessarily reflect the views of those Departments or the U.S. Government as
a whole.

Comments and suggestions from users of the DoD Law of War Manual are invited. All
such correspondence should be addressed by email to:

osd.pentagon.ogc.mbx.ia-law-of-war-manual-comments@ mail.mil.

8 DoD DIRECTIVE 2310.01E, DoD Law of War Program 5.1.4 (May 9, 2006, Certified Current as of Feb. 22,
2011) (providing for a “DoD Law of War Working Group, consisting of representatives, at the election by each of
the GC, DoD; the General Counsel of each Military Department; the Counsel to the Commandant of the Marine
Corps; the Judge Advocate General of each Military Department; the Staff Judge Advocate to the Commandant of
the Marine Corps; and the Legal Counsel to the Chairman of the Joint Chiefs of Staff. The DoD Law of War
Working Group shall develop and coordinate law of war initiatives and issues; support the research, preparation,
review, and updating of the DoD Law of War Manual; manage other law of war matters as they arise; and provide
advice to the General Counsel on legal matters covered by this Directive.”).
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LIST OF ABBREVIATIONS

To make the manual easier to read, the use of abbreviations has often been avoided,
especially in the main text. Nonetheless, the following abbreviations of the titles of documents
have been used for frequently cited documents.

Abbreviation Long Form

1899 Hague I

Convention with Respect to the Laws and Customs of War
on Land, Jul. 29, 1899, 32 Stat. 1803

1899 Hague Il Reg.

Regulations Respecting the Laws and Customs of War on
Land, annexed to Convention with Respect to the Laws and
Customs of War on Land, Jul. 29, 1899, 32 Stat. 1803,
1811

1909 Declaration of London

Declaration Concerning the Laws of Maritime War, Feb.
26, 1909, reprinted in James Brown Scott, The Declaration
of London, February 26, 1909: A Collection of Official
Papers and Documents Relating to the International Naval
Conference Held in London, December, 1908—February,
1909 (1919)

1914 Rules of Land Warfare

War Department, Office of the Chief of Staff, Rules of
Land Warfare (Apr. 25, 1914)

1925 Geneva Gas and
Bacteriological Protocol

Protocol for the Prohibition of the Use in War of
Asphyxiating, Poisonous, or Other Gases, and of
Bacteriological Methods of Warfare, Jun. 17, 1925, 94
LNTS 65

1928 Pan American Maritime
Neutrality Convention

Pan American Maritime Neutrality Convention, Feb. 20,
1928, 47 Stat. 1989

1929 GPW Geneva Convention Relative to the Treatment of Prisoners
of War, Jul. 27, 1929, 47 Stat. 2021
1929 GWS Geneva Convention for the Amelioration of the Condition

of the Wounded and Sick of Armies in the Field, Jul. 27,
1929, 47 Stat. 2074

1940 Rules of Land Warfare

War Department, Field Manual 27-10, Rules of Land
Warfare (1940)

1944 Chicago Convention

Convention on International Civil Aviation, Dec. 7, 1944,
61 Stat. 1180

1954 Hague Cultural Property
Convention

Convention for the Protection of Cultural Property in the
Event of Armed Conflict, 249 UNTS 240

1955 NWIP 10-2

Department of the Navy, Office of the Chief of Naval
Operations, Naval Warfare Information Publication 10-2,
Law of Naval Warfare (Sept. 1955), reprinted as Appendix
in Robert W. Tucker, The Law of War and Neutrality at
Sea (U.S. Naval War College International Law Studies,
Volume 50, 1955)

1956 FM 27-10 (Change No. 1
1976)

Department of the Army Field Manual 27-10, The Law of
Land Warfare (Jul. 18, 1956 with Change 1, Jul. 15, 1976)
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1958 UK Manual United Kingdom War Office, Manual of Military Law, Part
I11: The Law of War on Land (1958)

1976 Air Force Pamphlet 110-31 | Department of the Air Force Pamphlet 110-31,
International Law — The Conduct of Armed Conflict and
Air Operations (Nov. 19, 1976)

1989 NWP 9 Department of the Navy, Office of the Judge Advocate
General, Annotated Supplement to the Commander’s
Handbook on the Law of Naval Operations, NWP
(Rev.A)/FMFM 1-10 (1989)

1997 Multi-Service Detention Army Regulation 190-8 / Office of the Chief of Naval
Regulation Operations Instruction 3461.6 / Air Force Joint Instruction
31-304 / Marine Corps Order 3461.1, Enemy Prisoners of
War, Retained Personnel, Civilian Internees and Other
Detainees (Oct. 1, 1997)

1997 NWP 9 U.S. Naval War College, Center for Naval Warfare Studies,
Oceans Law and Policy Department, Annotated Supplement
to the Commander’s Handbook on the Law of Naval
Operations (1997)

2001 Canadian Manual Canada, Department of National Defence, Joint Doctrine
Manual B-GJ-005-104/FP-021, Law of Armed Conflict at
the Operational and Tactical Levels (Aug. 13, 2001)

2004 UK Manual United Kingdom Ministry of Defence, Joint Service
Publication 383, The Joint Service Manual of the Law of
Armed Conflict (2004)

2006 Australian Manual Australian Defence Force, Australian Defence Doctrine
Publication 06.4, Law of Armed Conflict (May 11, 2006)
2007 NWP 1-14M Department of the Navy, Naval Warfare Publication 1-14M

/ Marine Corps Warfighting Publication 5-12.1 /
Commandant Publication P5800.7A, The Commander’s
Handbook on the Law of Naval Operations (Jul. 2007)
2013 German Manual Germany, Federal Ministry of Defence, Joint Service
Regulation (ZDv) 15/2, Law of Armed Conflict Manual
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I — General Background

Chapter Contents
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1.10 Legal Force of the Law of War

1.11 Jus ad Bellum

1.1 PURPOSE AND SCOPE OF THIS MANUAL

1.1.1 Purpose. The purpose of this manual is to provide information on the law of war to
DoD personnel responsible for implementing the law of war and executing military operations.*

This manual represents the legal views of the Department of Defense. This manual does
not, however, preclude the Department from subsequently changing its interpretation of the law.
Although the preparation of this manual has benefited from the participation of lawyers from the
Department of State and the Department of Justice, this manual does not necessarily reflect the
views of any other department or agency of the U.S. Government or the views of the U.S.
Government as a whole.

This manual is not intended to, and does not, create any right or benefit, substantive or
procedural, enforceable at law or in equity against the United States, its departments, agencies, or
other entities, its officers or employees, or any other person.

1.1.2 Scope. This manual is not a definitive explanation of all law of war issues. This
manual focuses on jus in bello — law relating to the conduct of hostilities and the protection of
war victims.

This manual seeks to address the law of war that is applicable to the United States,
including treaties to which the United States is a Party, and applicable customary international
law. It provides legal rules, principles, and discussion, particularly with respect to DoD practice.
Although the views of other States may be referenced in this manual, it is not a purpose of this
manual to describe the views of other States, which may differ from views expressed in this
manual.

This manual is not a substitute for the careful practice of law. As specific legal issues

! Refer to § 1.3 (Definition of the Law of War).



arise, legal advisers should consider relevant legal and policy materials (e.g., treaty provisions,
judicial decisions, past U.S. practice, regulations, and doctrine), and should apply the law to the
specific factual circumstances.

This manual is intended to be a description of the law as of the date of the manual’s
promulgation. In this vein, much of this manual has been written in the past tense to help ensure
that the text remains accurate, even after subsequent developments have occurred. Every effort
has been made to ensure the accuracy of the manual, but it must be read in the light of later
developments in the law.

1.2 USE OF FOOTNOTES, SOURCES, CROSS-REFERENCES, AND SIGNALS IN THIS MANUAL

1.2.1 Use of Footnotes in This Manual. This manual uses footnotes to provide sources or
cross-references to other sections of the manual in order to clarify, elaborate on, or support the
main text.

An effort has been made to avoid introducing discussion in the footnotes that addresses
different propositions than those discussed in the main text. Although providing tangential
information in footnotes is common in academic legal writing, this practice has been avoided to
the extent possible for principally two reasons. First, it was desirable that this manual’s main
text convey as much information as possible without the reader needing to read the footnotes.
For example, it was desirable to avoid the possibility that a reader might misunderstand a legal
rule addressed in the main text because a notable exception to that rule was addressed only in a
footnote accompanying the text. Second, tangential discussion on a given issue in footnotes
would have made it much more difficult to keep the manual’s treatment of that issue consistent
from section to section and to allow the reader to find all the relevant information about a single
topic. Thus, tangential discussion in footnotes has been avoided, to the extent possible, in favor
of cross-references to the appropriate section of the manual that addresses that topic in more
detail.

1.2.2 Use of Sources in This Manual. This manual cites sources in the footnotes to
support or elaborate upon propositions in the main text. These sources are cited in the footnotes
to help practitioners research particular topics discussed in the main text. Reviewing the cited
sources in their entirety may provide additional contextual information, especially where sources
are only partially quoted in the footnotes.

1.2.2.1 Selection of Sources. The sources cited in the footnotes have been chosen
for a variety of reasons. For example, a source may contain a particularly helpful explanation or
illustration. A source may have been chosen to illustrate U.S. practice or legal interpretation. A
source may have been selected because its author was a particularly influential and respected
international lawyer. For example, the 1956 Department of Army Field Manual 27-10, The Law
of Land Warfare, has been a source of legal guidance for the U.S. armed forces for more than 50
years, and was published in connection with the U.S. ratification of the 1949 Geneva
Conventions. One of the persons who helped prepare the 1956 manual was Richard Baxter, a
highly respected DoD lawyer, who later became a judge on the International Court of Justice.

Citation to a particular source should not be interpreted to mean that the cited source



represents an official DoD position, or to be an endorsement of the source in its entirety. For
example, parts of a source, such as an opinion by the International Court of Justice or a
commentary published by the International Committee of the Red Cross, may reflect the DoD
legal interpretation, while other parts of the source may not. Similarly, the citation of the
jurisprudence of the Inter-American Commission on Human Rights should not be understood to
indicate that the United States has accepted the competence of the Inter-American Commission
on Human Rights to apply the law of war.?

1.2.2.2 Use of Older Sources. Older sources are sometimes cited: (1) because
that source is particularly influential; (2) to demonstrate the origin of a legal proposition; or (3)
to illustrate that a particular rule or formulation has a long history.

The citation of an older source should not necessarily be interpreted as an endorsement
that every aspect of that source remains current law. For example, the Lieber Code is a
canonical law of war document for the United States, but parts of it no longer reflect current
law.® Moreover, an older document produced by a State does not necessarily reflect its current
legal views. For example, the 1958 UK Manual, although a particularly influential law of war
manual prepared by distinguished experts Hersch Lauterpacht and Gerald Draper, has been
superseded by subsequent UK Manuals, which reflect more recent developments in the law for
the United Kingdom (e.qg., its ratification of AP ).

1.2.2.3 Quotes Provided From Sources. Quotes from sources are sometimes
given in parentheticals within footnotes. These parenthetica